IN THE DISTRICT COURT OF CUSTER COUNTY, NEBRASKA

STATE OF NEBRASKA, ex rel.
MICHAEL J. LINDER, DIRECTOR,
NEBRASKA DEPARTMENT OF
ENVIRONMENTAL QUALITY

Case Number

COMPLAINT
Plaintiff,
V.

HENRY NUXOLL, JR., 2N WIND
RANCH, INC.,

Defendants.
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COMES NOW the Plaintiff, Nebraska Department of Environmental Qﬁality
(hereinafter “NDEQ"), who institutes this action through its attorney, Jon C. Bruning,
Attorney General, and alleges and states as follows:

FIRST CLAIM

1. NDEQ is the agency of the State of Nebraska charged with the duty,
pursuant to Neb. Rev. Stat. §81-1504(1) (Reissue 1999) of exercising exclusive
supervision, administration and enforcement of the Environmental Protection Act, Neb.
Rev. Stat. §81-1501 (Reissue 1999, Cum. Supp. 2006) ef seq and all rules and
regulations promulgated thereunder.

2. Title 124 of the Nebraska Administrative Code, “Rules and Regulations for
Design, Operation, and Maintenance of On-Site Wastewater Treatment Systems”
(hereinafter “Title 124") was promulgated pursuant to such act, and at all times material
herein, such regulations were in full force and effect.

3. Defendant Henry Nuxoll, Jr. is the owner of the property located at SE1/4,

Section 23, T19N, R17W, Custer County, Nebraska.



5. Defendant 2" Wind Ranch, Inc. is conducting business on the property
owned by Defendants Henry Nuxoll, Jr., and Henry and Martha Nuxoll, Sr., including,
but not limited to, hosting musical concerts and performances and renting campgrounds
(hereinafter, the “Site”).

6. On or about August 25, 2005, a “Complaint, Order, and Notice of
Opportunity for .Hearing" (hereinafter “Administrative Order”) was entered by the
Director of the NDEQ and sent to the Defendants.

7. Defendants did not contest the findings or request a hearing regarding the
Administrative Order and it became a final order on or about September 26, 2005. The
Administrative Order is attached hereto and incorporated herein as “Attachment A.”

8. The Administrative Order required Defendants to:

6...[llmmediately stop discharging wastewater to the earthen pit,
tand surface or other unapproved location.

7...c. Authorize and complete installation of an onsite wastewater
treatment system in compliance with Title 124 and state law....

9. Defendants did not comply with the requirements of paragraph 6 of the
Administrative Order.

10.  Defendants did not comply with the requirements of paragraph 7 of the
Administrative Order.

11, Neb. Rev. Stat. §81-1508.02(1)(b) makes it unfawful for any person to
violate an Administrative Order issued by the Director of the NDEQ.

12.  Neb. Rev. Stat. §81-1508.02(2) provides for a civil penalty in the amount
of not more than $10,000 per day of violation of Neb. Rev. Stat. §81-1508.02(1)(b). In

the case of a continuing violation, each day shall constitute a separate offense.



SECOND CLAIM

13.  Plaintiff hereby incorporafes by reference each and every allegation
contained in paragraphs 1 through 12 of this Complaint as if fully set forth herein.

14.  Neb. Rev. Stat. §81-1506(2)(b) makes it unlawful for any person to
“[clonstruct, install, modify, or operate any disposal system or part thereof or any
extension or addition thereto without obtaining necessary permits from the department”.

15. On or about June 4, 2007, Defendants constructed, installed, modified, or
operated a disposal system or part thereof or any extension or addition thereto without
obtaining necessary permits from NDEQ.

THIRD CLAIM

16.  Neb. Rev. Stat. §81-1508(2) aliows the Director of NDEQ to petition the
Court for an injunction enjoining Defendants from further violating any provision of the
Nebraska Environmental Protection Act, any rules and regulations promulgated
thereunder, or an order of the Director.

17.  The Director of NDEQ respectfully petitions this Court for an injunction
enjoining Defendants from further violating Title 124, Neb. Rev. Stat. §81-1506(2)(b)
and the Administrative Order issued by the Director of NDEQ on August 25, 2005. In
particular, the Director of NDEQ respectfully requests that Defendants be enjoined from
hosting any further music concerts, performances, or other events wherein the
generating of wastewater may occur until Defendants come into compliance with Title
124 and the Administrative Order issued by the Director of NDEQ on August 25, 2005
or until approval is obtained from NDEQ of any plan for proper disposal of waste

generated on the property.



WHEREFORE, NDEQ prays that judgment be entered in its favor and against
Defendants in the form of an injunction pursuant to Neb. Rev. Stat. §81-1508(2); civil
penalties as provided in Neb. Rey. Stat. § 81-1508.02, with consideration by the Court
of “the degree and extent of the violation, the size of the operation, and any economic
benefit derived from noncompliance” in determining the appropriate civil penalty
pursuant to Neb. Rev. Stat. § 81-1508.02(2); that all costs of this action be taxed to the
Defendant; and any other relief as this Court deems just and equitable.

18.  WHEREFORE, NDEQ futher prays for an order enjoining Defendants from
hosting any further music concerts, performances, or other events wherein the
generating of wastewater may occur until Defendants come into compliance with Title
124 and the Administrative Order issued by the Director of NDEQ on August 25, 2005
or until approval is obtained from NDEQ of any plan for proper disposal of waste

generated on the property.

STATE OF NEBRASKA, ex rel., MICHAEL J.
LINDER, Director

NEBRASKA DEPARTMENT OF
ENVIRONMENTAL QUALITY,

By  JON C. BRUNING, #20351
Attorney General

By
atherine J. Spphn#22979
2115 State Capitol Building
P.O. Box 98920
Lincoln, Nebraska 68509-8920
(402) 471-2682

Attorney for Plaintiff,




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing Complaint has
been served upon Defendant by regular United States mail, first class postage prepaid
on this 4th day of June, 2007 addressed to the Defendants’ attorne_y of record as
follows:

Gregory G. Jensen

15632 L Street

PO Box 310

Ord, NE 68862
Tel. (308) 728-3676

Assistant Attorney General



BEFORE THE NEBRASKA DEPARTMENT OF ENV!RONMENTAL QUALITY

THE CASE OF Case No. 2639

)

Henry Nuxoll Jr., )

2" Wind Ranch, Inc., ) '

Henry (Sr.} and Martha Nuxoll, ) COMPLAINT, COMPLIANCE ORDER

Comstock, Nebraska ) AND NOTICE OF

F.I.D. # ) OPPORTUNITY FOR HEARING
)
)

Respondents.

PRELIMINARY STATEMENT

This Complaint, Compliance Order and Notice of Opportunity for Hearing
is issued pursuant to Neb. Rev. Stat. §81-1507 (Reissue 1999). The
'Complainént is the Department of Environmental Quality (Department or NDEQ).
The Respondents are Henry Nuxoll, Jr., 2nd Wind Ranch, inc., and Henry Nuxoll
(Sr.) and Martha Nuxoll. The Complainant has determined that trée Respondents
are in violation of the Nebraska Environmental Protection Act (NEPA), Neb. Rev.

Stat. §81-1501 et. seq. (Reissue 1999, Cum. Supp. 2004), Title 124, RULES AND
REGULATIONS FOR-THE DESIGN, OPERATION AND MAINTENANCE OF ON-SITE

WASTEWATER TREATMENT SYSTEMS. ‘The Complaint below establishes the
violations of the Act, the Compliance Order. sets out the specific actions that
must be taken by Respondents and the Notice of Opportunity for Hearing sets
out how a hearing can be requested before the Director of the Department.
COMPLAINT |

1. Respondenj Henry Nuxoll Jr. is the owner of the ranch property
located at the SE1/4, Section 23, T19N, R17W, Custer County, Nebraska.
Respondents 2™ Wind Ranch, Inc. Is a person conducting businesses on tﬁis

property, such as holding large musical performances and renting campgrounds.

ATTACHMENT
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Respondents Henry Nuxoll (Sr.) and Martha Nuxoll are owners of ranch property
located on the E1/2 of the SW1/4, Section 23, T19N, R17W, Custer County,
Nebraska. On this property are located campgrounds that are adjacent to the
above property operated Menry Nuxoll Jr. and 2™ Wind Ranch.

2. Pursuant to Neb. Rev. Stat.§ 81-1508.02 (1) (e), itis unlawful for any
person to violate any rule or regulation.

3. Title 124, Chapter 2, Section 006.03, prohibits discharges of
wastewater to the land surface from a dwelling, establishment, building sewer, or
on-site wastewater treatment system without Department approval.

4. Title 124, Chapter 2, Section 001, provides that a dwelling or -

~establishment that generates wastewater shall have an on-site wastewater
treatment system in accordancet with these regulations or be connected to a
wastewater works.

5. On orabout July 7, 2005 and July 27, 2005 the Department inspected
the Respondents property in Custer County, Nebraska and determined that the
Respondents are allowing discharges or discharging human wastes to a on-site
waste disposal system not approved by the Department, an earthen pit and
buried concrete pit, during or after the musical performances. Both the earthen
pit and concrete pit are located on the SE1/4, Section 23, T19N, R17W, Custer
County, Nebraska. |

COMPLIANCE QRDER

IT 1S HEREBY ORDERED THAT:



6. Respondents shall immediately stop discharging wastewater to the

earthen pit, concrete pit, land surface or other unapproved location.

7. Respondent Henry'Nuon, Jr. shall within 60 days of this order:

a.

Submit plans and specifications for a properly functioning onsite
wastewater {reatment system. if Respondents intend to use the
existing concrete pit and existing earthen pit as part of the
wastewater treatment system, include an engineering
assessment of the quantity and quality of wastewater being
generated and an engineering analysis of the condition and
capacity of the concrete pit and earthen pit including a sizing
evaluation for both, an evaluaticin of the entire concrete surface
for the concrete pit checking for any cracks or leakage, and
seepage testing for the earthen pit.

Apply for a construction permit as provided for in Title 124,
Chapter 3.

Authorize and complete installation of an onsite wastewater
treatment system in compliance with Title 124 and state law.
Respondent shall allow NDEQ or its agents access to the
property to verify compliance.

Provide in 'writing to NDEQ Onsite Wastewater Unit, at least ten
(10) days prior to beginning of any work being performed, the
name of the person, authorized by law, hired to perform the

work and when the work will begin.



pursuing enforcement in the proper court for injunctive relief and penalties based

on violations of state statutes or regulations.

Dated this ZQ% day of ﬂv‘ws)f , 2005,

/l/\/%ﬂg

Michael J. Linder
Director
Department of Environmental Quality

Prepared By: <Z’6(IW~ g%f%/t

Steven J. Moeller, #16003

Staff Attorney

Department of Environmental Quality -
Suite 400, The Atrfum
1200 N Street

P.0. Box 98922
Lincoln, NE 68509-8922
(402) 471-0278

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Complaint, Compliance Order

and Notice of Opportunity for Hearing, was served by certified United States

mail, postage prepaid, return receipt requested this Zﬁﬁday of ,/4’7 C{STL
2005 upon the Respondents listed below:

2" Wind Ranch, Inc.

C/O Henry Nuxoll

HC 68 Box 8

Comstock, Nebraska 68828

Henry Nuxoll
HC 68 Box 19
Comstock, Nebraska 68828



Henry (Sr.) and Martha Nuxoll
P.O. Box 98

Comstock, Nebraska 68828

ﬁ@ﬂ%@ﬁd«

Steven J. Moe
Staff Attorney
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